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TWO GREAT WORKS. 





For a long time the Centrrat Law Jour- 
NAL has been constantly calling attention to 
the fact that the general tendency the land 
over has been to lose sight of the great prin- 
ciples of the law and to be satisfied with 
some case that may be found to have involved 
the same facts, without inquiring whether or 
not such case may have been decided upon 
principle. It is much éasier to get rid of the 
responsibility, which every suit involves, by 
throwing it on to some case on all fours, and 


time has brought it about so that it is not. 


very difficult to find plenty of cases on all 
fours on many propositions which are contro- 
verted. The task of seeking out principles 
and applying them in their various relation- 
ships, is one human nature in the aggregate 
avoids. Judges are about on a par with hu- 
man nature in the aggregate. The aggre- 
gate wisdom of the judges has brought about 
a condition which is bringing outstrong pro- 
tests from the workers, who are guided by 
those great principles which have been made a 
part of their being. The desecration of their 
ideals could not go on without bringing forth 
such protests. In a recent issue of the Chi- 
cago Legal News, Mr. J. W. Foltz of the Chi- 
cago bar, presents a very strong view of the 
situation in an article entitled, ‘‘It is Better 
to Seek the Fountains Than to Wander Down 
the Rivulets.’’ Hesays: ‘‘All the impor- 
tant practical legal maxims have a fixed and 
well settled meaning and the least variation 
or shifting of such meaning would result in 
changing the law. Therefore it is important 
to clearly understand the exact and full im- 
port of each word used, and particularly is 
this true relatively to the maxim, melius pe- 
tere fontes quam sectari rivulos. On inspec- 
tion it is easy to discern that the important 
words in this maxim are fontes and rivulos. 
What do these two words comprehend? What 
are fountains, and what are rivulets? It is 
important that we direct our attention to the 
distinction between these two elements in our 
search for precedents and authorities. A 
careful examination along these lines will soon 





reveal to us that the grounds and rudiments 
of the law are its fountains, and particular- 
ly will it disclose that the conserving princi- 
ples of procedure are the fountains of that 
branch of the Jaw. The cases applying these 
principles are as mere rivulets. The very 
foundation of a judgment is based upon these 
fundamental principles—the fountains. of 
the subject ucder consideration. The evil 
consequences of enlarging the meaning of the 
word ‘error’ inthe maxim, consensus tollit 
errorem, were pointed out in my last article. 
The instances referred to there are only a few 
that could be named. The consequences of 
mistaking the rivulets for the fountains are 
in evidence all aroupd us. We can note them 
in New York, Pennsylvania, Illinois and 
many of the surrounding and adjacent states. 
The reports ‘of many of our states plainly 
show attempts .to depart from the maxims 
and many of them contain convincing evi- 
dence of a disposition to wantonly disregard 
the great principles taught by them. There 
isa growing disposition in many plaees to 
substitute the latest decisions of each state 
for the maxims—the prescriptive constitution 
which is as broad and durable as the universe 
itself. This disposition has developed to the 
extent that the ‘latest case’ is adopted as 
the law, however fallacious the reason of such 
case may be, or however repugnant the same 
may be to the fundamental principles of the 
law. And to increase the evil of such pro- 
cedure each state has its own line of 
‘latest cases’ ever diverging in differ- 
ent directions, thus carrying the jurispru- 
dences of the respective states further and 
further apart. In the application of this 
‘latest case’ theory the conserving princi- 
ples are too often overlooked and disregard- 
ed and the progress of civilization is thereby 
impeded by the introduction of uncertain- 
ties and contradictions into the jurispru- 
dences of our different states; and this 
condition will surely continue until it shall 
be finally uprooted by the coming of 
a bench and bar that are deeply ground- 
ed in the fundamentals of the law. 
Substituting rivulets for the fountains 
has resulted in the ‘case system.’ The re- 
ports of many states contain numerous cases 
wherein rivulets have been substituted for 


fountains — instances where fundamental 


principles have been disregarded or forgot- 
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ten, and yet such cases are often cited as au- 
thorities and controlling precedents by the 
advocates of the ‘latest case’ theory. 
Cases showing radical departures are usually 
approved by such advocates and adopted at 
once as ‘new law.’ Space here will allow 
the selection of only a few cases to sustain 
the assertions herein made. The cases that 
may be hereafter cited are no better or worse 
than many others that might be chosen.’’ 

We have not space here to continue Mr. 
Foltz’s discussion of the cases he cites. 
The readers of this Journal have had their 
attention called to numerous cases of the kind 
referred to, in the last year. Ithas been our 
idea that such a course’is the province ofa 
legal journal and by it it best serves the 
needs of its patrons. The object of this arti- 
cle is mainly to call attention to what we con- 
sider two very recent great works which, if 
properly attended to, are well calculated to 
bring about the reform necessary to bring 
into the consideration of cases the principles 
which were established, both in law and 
equity, for the purpose of commanding what 
is right and prohibiting what is wrong in our 
systems of jurisprudence. These works should 
be the judges’ right hand. They are a boon 
to the student and the practicing lawyer and 
used in the law schools will be a great aid in 
bringing about a change in the processes of 
the courts of our land which will command 
a higher respect for them than they at 
present enjoy. Hughes on Procedure is 
pre-eminently calculated to direct the stud- 
ent to the fountain head and to enable 
him to discriminate between the foun- 
tain head and the rivulet. It is a work 
of thirty years,and while at this time and 
place we may only refer to it, we feel confi- 
dent in stating that the work on its face shows 
an immense amount of thought and reading 
out of which have come new ideas on proced- 
ure wherein the rivulets of legal literature are 
made to* point to the fountain head, which, 
when reached and understood, disclose the 
rivulets running thence in every direction. 
Thirty years resulting in a lega. production 
which enriches our legal literature, not only 
a work of art but an intensely practical tool 
for the student, the lawyer and the judge; a 
literary triumph, new in the scope of its sug- 
gestions, deserving well of the profession it 


represents, should be in every lawyer’s 














office. 


It is certainly a companicn which will 
prove a boon toevery lawyer who will give it 


the attention it deserves. The other work we 
have reviewed is Foundations of Legal 
Liability (63 Cent. L. J. 153), by Professor 
Street, of the Vanderbilt University. Here, 
again, the student is taken to the fountain 
head. This work is unique in its methods; it 
deals with principles in a most practical way. 
Having taken the reader to the fountain head, 
he points out the relationships of principles 
in such a way as no other author has done. 
The law gathers a vastly wider aspect as 
one gets his point of view. This work 
is suggestive of ‘‘long days of labor 
and nights devoid of ease,’’ in which the 
author ‘‘heard in his soul the music of 
wonderful melodies.’’ There is wrought out 
by Professor Street in his work a harmony of 
which the average lawyer and judge has had 
little suspicion. He has communed with the 
‘‘orand old masters, whose distant footsteps 
echo through the corridors of time,’’ and tells 
one much about them which is new. These 
works come in the very fullness of time, with 
the philosophy of the law in new garbs, point- 
ing the way to salvation. They speak with 
authority. The Crntrat Law Journa not 
only welcomes and commends them but re- 
joices with them in their triumphs. 


NOTES OF IMPORTANT DECISIONS. 

PARTY WAaLLS—A PARTY WALL HAVING BEEN 
AGREED UPON BY ADJOINING OWNERS AND THE 
Cost THEREOF TO BE A COVENANT RUNNING 
WITH THE LAND, IS BINDING ON SUCCESSIVE 
OwneERS.—In the case of Jabeles & Colias, ete.. 
Co. v. Brown (Ala.), 41 So. Rep. 626. some inter- 
esting questions are carefully considered by Mr. 
Justice Simpson: ‘The plaintiff and appellant in 
the case brought an action against the defendant 
to recover one-half the value of a partition wall. 
It seems that the contract states that one party 


is about to build a wall, and that both parties de- ~ 


sired that the wall shall be built so that one-half 
of it shall rest on the lot of each party, and that 
it is to the interest of each of said parties to so 
build. This is a plain statement to the effect that 
each party considered it of some value to him 
that the wall should be erected inthis way. The 
contract then goes on to state that, in considera- 
tion of the premises and the sum of one dollar, 
the wall»shall be so built, and that Mercer (to 
whose rights and liabilities the appetlee suc- 
ceeds) should pay for half of this wall whenever 


he built on this lot or got ready to build. We 





| 
i 
r 



















XUM 


Vol. 63 


CENTRAL LAW JOURNAL. 


301 








cannot undertake to say what value he attached 
to the wall, nor why he considered it valuable to 
himself that the wall should be so built, while we 
might conjecture that, even if he did not build 
upon the wall or actually join his wall to it, yet 
he considered it valuable to him to have the wall 
there for the benefit of its lateral support to any 
wall which he might build, though not actually 
joined to it. However that might be, he has 
stated the fact that it was valuable to him, and he 
has agreed to pay for it on that contingency, and 
not on the contingency of his joining toit. It 
may be further stated that, in this case, the com- 
plaint to which the court sustained the demurrer 
does not state in the last count that ‘in erecting 
said building the defendant joined his building to 
and used said party wall.’ Without going into 
the various points that have been raised, and the 
divergencies on minor matters in regard to cove- 
nants running with the land, it is sufficient to 
state that the decided weight of autHority, both 
in quantity and quality, sustained the proposition 
that when a party wall is built by one of the ad- 
joining proprietors, under an agreement such as 
was nade in this case, which contained a distinct 
agreement that the ‘covenant shall run with the 
land and be binding on the present or future 
owners,’ the covenant does run with the land, and 
is binding on-successive. owners, of both cove- 
nantor and covenantee. Mott v. Oppenbeimer, 
135 N. Y. 312, 319, 31 N. E. Rep. 1097, 17 L. R. 
A. 409; Roche v. Ullman, 104 Ill. 11, 19. 

In Illinois the case of Roche vy. Ullman, 104 [1]. 
11, was an agreement for building a party wall 
which was to ‘run with the land;’ the suit being 
by the party who had built the wall against a 
successor to the other party to the covenant, who 
came into the property after several successive 
conveyances. The court held that the effect of 
this agreement was to give to each of the parties 
an easement on the other’s lots ‘which became 
appurtenant to their several estates, and would 
pass to their respective assignees by any mode of 
conveyance that would transfer the land.’ Page 
18. And in short the court determined that ac- 
cording to the ‘decided weight of authority’ the 
last owner of the lot, upon which the burden of 
paying for one-half of the wall rested, ‘became 
bound for the performance of the covenant to pay 
one-half the cost of construeting the wall.’ Page 


19. In the case of Gibson v. Holden, 115 Ill. 199, . 


3.N. E. Rep. 282, 56 Am. Rep. 146, H and A, be- 


ing adjvining lot owners, made the party wall. 


agreement. G became a successor to H, the party 
who built the wall, and K, successor to A, the 
party who agreed to pay. K, desiring to build, 
filed a bill stating that H (the original builder) 
and G (his successor) each claimed the money, 
and praying that they be required to interplead. 
The court held that, while the obligation to pay 
passed to successive owners as appurtenant to the 
land, yet that as to the party who originally built 
the wall it became a debt due him, and did not 
pass, but remained a debt due to him, and gave 





the singular reason that otherwise each successive 
owner would be entitled to demand payment for 
half of the wall, although it had been previously 
paid to his predecessor. Page 208, 115 Ill., p. 
285, 3 N. E. Rep., 56 Am. Rep. 146. It is clear 
that no such result would follow. In referring to 
the case of Roche v. Ullman, supra, the court rec- 
ognizes the correctness of that decision to the 
effect that the last successive owner was liable to 
pay for one-half of the wall when the time for 
payment according to the agreement arrived. 
Page 211, 115 IIl., p. 287,3 N. E. Rep., 56 Am. 
Rep. 146. In Massachusetts the case of Joy v. 
Boston Penny Savings Bank, 115 Mass. 60, was 
one in which the agreement in regard to the party 
wall merely authorized one lot owner to build on 
the line, and the other party agreed that he, his 
heirs or assigns, would pay for one-half the cost 
when they used it, and nothing was said about 
the agreement (which was not under seal) run- 
ning with the land. The court held the contract 
to be a personal one; the court referring to the 
fact that it was nothing but ‘a simple contract,’ 
and that there was nothing in the deed to show 
an intent that the right to the payment should 
pass, although it seems to be admitted that the last 
owner who used the wall ‘might be held chargea- 
ble for the cost of the half soused.’ In a later.case, 
the agreement did not state that the agreement 
(which was under seal) should run with the land, 
but merely that ‘this agreement shall bind our- 
selves, our beirs, assigns and representatives, for- 
ever.’ The court held that the agreement ‘created 
mutual covenants running with each lot.’ The 
court drew the distinction between a merely per- 
sonal agreement, and one creating ‘an easement 
of use and support in favor of each lot owner,’ and 
held that ‘the burdens and benefits were insepar- 
ably connected,’ and that the party could no 
more avoid paying than he could prevent the wal) 
from standing. King v. Wight, 155 Mass. 444, 29 
N. E. Rep. 644. The later case of Pfeifer v. 
Mathews, the court recognized the same princi - 
ple, but held that in that case the person who 
owned the adjoining lot and built to the wall, be- 
came indebted for his half of the wali, and that 
the purchaser at mortgage sale, who came in 
thereafter, could not be made liable. The Su- 
preme Court of Indiana held that the covenant to 
pay for half of a party wall ran with the land, 
while the question whether the right to receive, 
payment also ran with the land depended ‘upon 
the contract,’ and, as in that case the origina) 
builder in conveying bis lot specially reserved 
the right to receive the compensation, it went to 
him. Conduitt v. Ross, 102 Ind. 166, 26 N. E. 
Rep. 198. The Supreme Court of Missouri, in a 
case where the adjoining lot owners made a party 
wall agreement, with no mention of its running 
with the land, and not even mentioning heirs and 
assigns, the court held that the agreement could 


be enforced in equity betweeu subsequent owners. 
Sharp v. Cheatham. 88 Mo. 498, 57 Am. Rep. 4393. 
In a previous case that court had decided, in 2 
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vase where the party wall agreement made no 
mention of its running with the land, and did not 
even mention heirs and assigns, that the contract 
can with the land, so as to make the owner of the 
tdjoining lot at the time of joining to the wall 
liable; but as the contract was merely personal, 
the right to receive payment did not pass from 
the original contracting party, as there was noth- 
ing in the contract to indicate that intention. 
Huling v. Chester, 19 Mo. App. 607. The Su- 
preme Court of Minnesota held that it was com- 
petent for the parties to make the contract a mere 
versonal obligation, and in the case before that 
vurt held that subsequent purchasers of the bur- 
dened lot took it with the obligation to pay for 
half of the wall when the condition happened, 
and that from the language of the contract the 
court gathered that the right to receive the money 
remained with the original builder of the wall. 
Pillsbury v. Morris, 54 Minn. 498, 56 N. W. Rep. 
{70. 

A careful writer in an exhaustive examination 
of this matter states that ‘the general interpreta- 
tion is, that if the builder sells his property be- 
fore the adjoining lot owner builds, he conveys 
to his vendee title to the whole wall and the right 
to collect cost of half of the wall from the other 
when he builds.” Simms on Covenants, p. 217. 
Our own court has not passed upon the exact 
question of a party wall agreement, but its deliv- 
srances on the subject of covenants running with 
the land indicate an agreement with the principle 
before stated. Robbins v. Webb, 68 Ala. 393; 
Gilmer v. M. & M. Ry., 79 Ala. 569,58 Am. Rep. 
623; M. & M. Ry. v. Gilmer, 85 Ala. 422, 5 So. 
Rep. 138. It will be observed that, in all the 
rgreements referred to in the various cases, the 
agreements provided for payment when the other 
party used the wall; butin this case that expres- 
sion was carefully avoided, and the party was to 
pay whenever he determined to build on his lot. 
‘The demurrer was consequently erroneously sus- 
tained.” 


CHE LAW OF USURY AS AFFECTING 
' TRANSACTIONS BETWEEN FACTORS 
OR COMMISSION COMPANIES AND 
THEIR CUSTOMERS OR CLIENTS. 





Where a factor or commission company re- 
siding in one state, for the purposes of making 
advancements to a customer residing in a for- 
eign state, on contract to consign a commodi- 
ty for sale by the factor or commission com- 
pany, to cover the amount advanced, and 
takes the obligation of the customer to pay 
the amount, with interest, at the home office 
of the factor or commission company, the 
question whether the laws of the state where 





the obligation was made payable govern the 
question of usury, or the laws of the state 
where the obligation was made govern is one 
of great importance and its consideration 
raises two other very important questions, viz: 

(a) Upon what theory do courts decide the 
rights growing out of contracts made in a 
foreign jurisdiction ? 

(6) Are advances made by a factor or com- 
mission company, made in such business, toa 
customer, governed by the laws of usury or 
considered to be a loan at interest or not? 

The laws of the placs where the contract 
was made is to govern as to the nature, va- 
lidity, construction and effect of such con- 
tract ; that being valid in such a place is to 
be considered valid and to be enforced any- 
where, with the exception of cases where the 
contract is immoral, vicious or unjust; or in 
which the enforcing it in a state would be in- 
jurious to the rights, interests or conven- 
ience of such state or its citizens ; and, on the 
contrary, if the contract be void, or be dis- 
charged by the law of the place where it was 
made to be performed, it is to be considered 
void everywhere and to be enforced nowhere. 
The judicial power will exercise a discretion 
with respect to the laws they may be called upon 
to sanction, for if they are manifestly unjust, 
or calculated to injure their own citizens they 
should be rejected. Accordingly, an excep- 
tion is, where it would be dangerous or in- 
convenient or of animmoral tendency to en- 
force the foreign contract.' Where a con- 
tract in express terms provides for a rate of 
interest lawful in one state but unlawful in 
another, the parties will be presumed to con- 
tract with reference to the laws of the state 
where the stipulated rate is lawful.? 

In the lowa case of Butters v. Olds,® notes 
and mortgages to secure same were given in 
Iowa, at the rate of ten per centum per an- 
num, payable in the state of New York, which 
declares void all contracts which reserve more 
than seven per centum. Thecourtsaid: ‘‘If 
the rate of interest at the place of contract 
differs from that in the state where it is to be 


1 Andrews v. Heriot, 4 Cow. (N. Y.) 508; Tyler on 
Usury, p. 81. 

2 Scott v. Pearlee, 39 Ohio St. 63; Butters vy. Olds, 11 
Iowa, 1; Arnold vy. Potter, 22 Iowa, 198; Newman v. 
Kershaw, 10 Wis. 340; Townsend y. Riley, 46 N. H. 
300; Richards v. Bank, 12 Wis. 696; Hosford v. Nich- 
ols, 1 Paige Ch. (N. Y.) 220. 

8 Supra. 
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performed, it is competent for the parties to 
stipulate for the rate of interest in either lo- 
cality, and thus by their own contract, de- 
termine which law shall govern. And as the 
parties did in this case expressly stipulate by 
their contract the rate of interest allowed by 
the Iowa statute, the laws of Iowa would 
prevail and the contract held to be valid.’’ 

In a New York case,* promissory notes 
were made and dated in Minnesota for money 
there loaned and advanced, payable at a 
bank in the state of New York, with interest at 
the rate of twenty-six and one-half per centum 
per annum and secured by a mortgage on lands 
in Minnesota, were held valid by the court 
who refused their cancellation. In that case 
the court said: ‘‘The notes would have been 
usurious had they been adjudged by New 
York law; but not so by the laws of Minne- 
sota, where they were made, because, by the 
laws of that state, any rate of interest is al- 
lowed which may be agreed upon by the par- 
ties,’’ and the notes were declared legal and 
not usurious. And in the case.of City Sav- 
ings Bank vy. Earle,° the same court enunci- 
ates the principle that the courts will presume 
the rate of interest reserved to be in accord- 
ance with the laws of the state where the con- 
tract was made. 

In the case of Building and Loan Asso- 
ciation of Dakota v. Griffiu,® the Supreme 
Court of Texas in passing on this point held 
that the general rule of law that a contract 
which is to be performed in a state other than 
where it was made, may reserve interest ac- 
cording to the law of either state, to be too 
well settled to require discussion or citation 
of authorities, and in Nebraska’ it was said 
that where the rate of interest is higher at the 
place of contract than at the place of perform- 
ance the parties may Jawfully contract for the 
higher rate without incurring the penalty of 
usury. Thus the general rule may be stated 


to be that a contract for the loan of money at’ 


a rate of interest that was legal in the state 
where the contract was mate, though the 
money to be paid in a state where the rate of 
interest is lower is not injurious. ° 


4Balme v. Wambaugb, 38 Barb. 352. 

5 28 Barb. 325. 

690 Tex. 488, 39S. W. Rep. 656. 

7 Goad y. Cattle Co., 32 Neb. 761. 

8 Goad v. Cattle Co., 32 Neb. 761,49 N. W. Rep. 747; 
Holmes v. Manning, 501 Mass. 211, 19 N. E. Rep. 225, 
22 N. E. Rep. 1001; Loan Co. v. Griffin, 90 Tex. 488, 39 





On this point Mr. Story, in his work on 
Conflict of Laws, says: ‘‘If a contract for 
interest be legal where it was made, it will be 
a universal obligation, even in a place where 
a lower rate of interest is prescribed by law. 
The question, therefore, as to whether a con- 
tract is usurious or not depends, not upon 
the rate of interest allowed, but upon the va- 
lidity of the interest where the contract 
was made and to be executed.’’ For the 
purpose of sustaining a note contested for 
usury the law of the place of contract has 
been preferred to the place of payment.? It 
is true that there are decisions of several of 
the courts holding in effect that courts will 
decide questions of rights arismg out of con- 
tracts made-in foreign jurisdictions on the 
theory that the law of the other states are 
presumed to be the same as the laws of the 
state in which the court is sitting, but thir 
presumption does not apply to forfeiture for 
usury laws. In Wisconsin!® the above rule 
was recognized in a case where there was a 
written agreement to pay fifteen per centum 
per annum on a note executed and dated in’ 
the State of [llinois to take up a prior note 
executed in Wisconsin by the same payor. 
Suit was brought in Wisconsin and the de- 
fense of usury was set up. The opinion of 
the court, Cole, J., says: ‘‘In many casev 
the courts will presume that the laws of a 
foreign state, nothing being shown to the 
contrary, cor.espond to our own, but this 
presumption is not indulged in when the for- 
eign law imposes a penalty or works a for- 
feiture as in the case of usury. Our statute 
of usury is highly penal. It forfeits the en- 
tire debt and did when the note sued upun 
was given. We are not, therefore, to assume 
that the Jaws of the State of Illinois corre- 
spond to our ewn and visit the transaction 
with the same penal consequences, On the 
contrary, if the defendant intended to avail 
himself of the defense of usury he should 
have alleged in his answer that the contract 
was usurious under the laws of Illinois, and 


S. W. Rep. 656; Long v. Long (Mo.), 44 8. W. Rep.. 
341; Daniel on Neg. Inst., sec. 924. 

9 Balme v. Wambaugh, 38 Barb. (N. Y.) 362: Bank 
v. Lewin, 45 Barb. (N. Y.) 340; Chapman v. Robert- 
son, 6 Paige (N. Y.), 627; Pratt v. Adams, 7 Paige (N: 
Y.), 615; Joslin v. Miller, 14 Neb. 91, 15 N. W. Rep. 
214; Underwood v. Mortgage Co., 99 Ga. 24, 24S. Bt. 
Rep. 847; Kubn v. Morrison, 75 Fed, Rep. 21; Pryse 
v. Association (Ky.), 41S. W. Rep. 574. 

0 Hullv. Augustine, 23 Wie. 383. 
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should have sustained this averment by proof 
on the trial.’’ 

On the question of whether an advance 
made by a factor or commission company, 
made in course of its business, to a customer 
is or is not governed by the laws of usury, or 


to be considered as a loan at interest, the ' 


feading case of Mills v. Johnson,!! in passing 
on that question enunciated the following’im- 
portant principles, viz: 

1. That advances made by a commission 
merchant are not properly to be regarded as 
mere loans for the sake of interest, but as an 
incident of the general business which he has 
undertaken to do, and for which he is enti- 
tled to a reasonable compensation. 

2. A commission merchant, after having 
charged a commission for the acceptance ofa 
draft, may claim a further commission for 
advancing money to pay for the same, to- 
gether with the legal interest on the amount 
advanced. 

8. And may also charge a commission and 
legal interest on the amount advanced by him 
to pay a draft not previously accepted. 

As usury is an intention by both of the 
parties to a contract to evade the law ofa 
state, from a review of the authorities cited 
it would seem clear that the question of usury 
does not enter into the transaction of the fac- 
cor or commission company, lending money or 
making an advancement to a customer on a 
contract to consign a commodity to such 
factor or commission company for sale by 
them for the customer, to cover the advance- 
ment made, and who takes the obligation of 
the customer for the amount of the advance- 
ment to be repaid with interest in the resident 
state of the factor or commission company. 
[t is also as equally clear that where parties 
enter into a contract obligation executed in 
one state and made payable in another, such 
contract obligation bearing a rate of interest 

‘valid in the state where the contract was 
made, but unlawful in the state where it was 
to be performed, in the-absence of an inten- 
tion on the part of the parties to evade the 
usury laws of the state stipulating the lower 
rate of interest, the presumption of law will be 
that the intention of the parties was to enter 
into a valid contract binding on both, and 
that the laws of the state providing for the 
highest charge for interest would govern its 
construction, validity, nature and effect. 

Fort Worth, Tex. Joun R. STANLEY. 


11 23 Tex, 309. 





TELEGRAPHS—DELAYED CIPHER MESSAGE. 
WESTERN UNION TELEGRAPH CO. v. HOUS- 
TON RICE MILL, CO. 





Court of Civil Appeals of Texas, March 14, 1906. 

Where a message was not wholly in cipher, and 
there was sufficient on its face to suggest that it 
affected a commercial matter of importance, the tele- 
graph company were liable for damages sustained by 
its negligence in failing to deliver the same within a 
reasonable time. 

Where a telegraph company was guilty of negli- 
gence in delivering a message from plaintiffs to their 
agent with reference to the price be should pay for 
rice, it was no defense tothe telegraph company’s lia- 
bility that the telegram was a mere advisory or cau- 
tionary message, and was not a command; it appear- 
ing that the agent would have acted thereon and pre- 
vented the loss which occurred if he had received it. 

Plaintiff sent a telegram to its agent, advising him 
not to pay more than $8 per barrel for No. 1 rice on 
the succeeding day: he having been paying $3.25 on 
the previous day. By reason of delay in delivery of 
the message, plaintiff continued to pay $3.25 on the 
next day, and as he was the only buyer paying that 
price on that day, no rice other than that sold to him 
was sold on that day in that market. Held, that plain- 
tiff was entitled to recover from the telegraph com- 
pany asum equal to 25 cents per barrel on the rice 
purchased after the message should have been deliv- 
ered in the exercise of reasonable care. 


JAMES, CU. J.: This is an action for damages 
brought against appellant for alleged negligence 
in failing to deliver promptly the following mes- 
sage, partly in cipher: ‘l'o Sam Lewis, care of 
National Hotel, Bay City, Texas: Passado part- 
ridge think condemn should be basis strict num- 
ber one keep us advised. The Houston Rice 
Milling Company.’’ The translation was: ‘*We 
think will be lower in a few days. ‘There is but 
limited business doing, and sales are made at 
lower prices. Think three dollars should be basis 
strict number one. Keep us advised.’’ On same 
day it was transmitted to Bay City, where it was 
inclosed in an envelope, and misdirected thus: 
‘Sam Lewis, care of Martin Hotel, City.”’ Lewis 
did not get it for some days, and we find that the 
evidence warranted finding that the delay in its 
delivery was due to defendant’s negligence. The 
evidence shows that Lewis was plaintiff’s agent, 
buying rice for it in the market at Bay City, with 
instructions to buy the various grades of rice on 
a basis of $3.25 a barrel for No. 1 rough rice, and 
that not receiving the telegram, he continued to 
buy on that basis the next day, buying various 
grades and quantities of rice, and paying therefor 
at a rate of 25 cents per barrel more than he would 
have paid for it on the basis of $3. ‘The judgment 
rendered was in favor of plaintiff. estimating 
plaintiff's loss at 25 cents a barrel. 

The first assignment of error is that the court 
erred in overruling defendant's general demurrer 
to the petition. There is nothing stated in con- 
nection with it indicating wherein the pleading © 
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is deemed defective, but after considering it we 
think it stated a cause of action. 

Under the second assignment, which involved 
an objection to the admission of the cipher tele- 
gram, we have the following proposition : ‘‘Where 
the telegram upon which plainiiff based its action 
was in cipher and unintelligible, and its import 
being wholly undisclosed at the time of its accept- 
ance by defendant’s agent for transmission, and it 
not being shown that the defendant knew or was 
charged with knowledge that the damages alleged 
night reasonably follow for failure to deliver the 
telegram, no recovery can be had by plaintiff for 
defendant's failure to deliver said telegram.”’ 
Appellee’s counter proposition is: ‘There was 
enough in the message to put the appellant upon 
notice of its nature and importance, or at least to 
have made it the duty of appellant to call for 
more definite information if it wished it.”’ The 
telegram was not wholly in cipher. It contained 
an expression which was intelligible: ‘Think 
condemn should be basis of strict number one. 
Keep us advisei.”’ Shows upon its face that 
‘‘condemn”’ is the cipher, and that it indicates 
something chat should be the basis of strict No. 1. 
The telegram and the circumstances surrounding 
it were sufficient to suggest that it affected a com- 
mercial matter of some importance. The testi- 
mony clearly shows that Bay City was an import- 
ant rice market, and the season for buying was 
then on. Agents of mills were there from all 
parts buying. This telegram was sent under 
these circumstances by a rice milling company. 
Some of the states go so far as to apply the rule 
that a telegraph company is liable for all the 
proximate consequences of a failure to promptly 


_ transmit or deliver a message. regardless of notice 


to it of the importance of the teiegram, cr the 
probable consequences of such failure. But this 
is not the rule that has been approved in Texas. 
Our decisions, and those generally prevailing 
elsewhere, are to the effect that, while it is not 
essential that the company should have explicit 
information of the character of the telegram, and 
of the consequences involved in its failure to per- 
form its duty, still it must be apprised in some 
way. either from the wording of the telegram, or 
from information imparted to it by the sender, or 
from the circumstances, that its failure to trans- 
mit or deliver it with dispatch will probably oc- 
casion some injury or loss. It is sufficient, how- 
ever. if the message indicates or suggests that it 
has reference to a matter from which such con- 
sequences may result from its nondelivery. See 


Tel. .Co. v. ‘Turner, 94 Tex. 309, 60S. W. Rep. © 


432; Tel. Co. v. Adams, 75 Tex. 535, 12S. W. 
Rep. 857, 6 L. R. A. 844, 16 Am. St. Rep. 920; 
Tel. Co. v. Nagle, 11 Tex. Civ. App. 540, 32 S. W. 
Rep. 707. Weare of opinion that the defendant 
had enough before it when it took this message for 
transmission to notify it that it concerned a mat- 
ter of business, and further to notify it that it was 
with regard to a basis upon which some business 
was to be transacted. This was sufficient, in our 





judgment, to impress upon the defendant the im- 
portance of its speedy delivery. It did not have 
to know the details of that business. It could 
have guarded itself against the chances of delay 
in transmitting or delivering the message by ask - 
ing the sender for further information concerning 
it, and thereby assuring itself of the real neces- 
sity or otherwise for its speedy delivery. We 
therefore conclude that this assignment and the 
third, in so far as it raises the same question, 
should be overruled. ‘ 

The third assignment complains of the admis- 
sion 1n evidence of the message translated in this: 
that, as translated, it did not amount to an in- 
struction to plaintiff's agent, did not inform him 
that rice had already declined, but merely sug- 
gested that rice might be lower in a few:days, and 
that $3 might be taken as the basis for strict No. 
1, and leaving the matter to his discretion, and 
requesting him to keep plaintiff advised. The 
agent testified that, if he had received the tele- 
gram prior to the purchases in question, he would 
not have paid more than upon the basis of $3; in 
other words it would have had the effect of a di- 
rection not to pay more. A mere advisory or 
cautionary telegram may be acted upon by the 
party to whom it is addressed, and is calculated 
to induce action in conformity with it. There- 
fore, the mere fact that a message is couched in 
such language, instead of an order or command, 
would not avail defendant as a defense against the 
proximate consequences of its nondelivery. 

The fourth assignment is that it was not shown 
that plaintiff’s agent could have purchased the 
particular rice bought by him on September 26th 
for less than he paid therefor on said day, and it 
was not shown that for any rice purchased plain- 
tiff paid more than its fair market price at the 
time and place of its purchase, and it is not shown 
that plaintiff at said time and place could have 
purchased rice of corresponding qualities for a 
less price than actually paid by him. There was 
no proof that plaintiff lost anything on this pur- 
chase on September 26th, except such proof as 
went to show that the prices which plaintiff’s 
agent paid were in excess of the market price on 
that day. If the vonclusion can be reached from 
the evidence that he paid 25 cents more than 
he would have had to pay for it otherwise in the 
market, plaintiff would be entitled to recover 
what the judgment awards him. The testimony 
upon which the court must bave acted in this re- 
gard was that of Lewis, as follows: ‘There was 
no rice sold at Bay City on the rice market Sep- 
tember 26. 1903, besides the rice I purchased. 
There was no other rice offered on the market for 
sale that day than was sold. There was none 
offered for sale that day that was sold besides the 
purchase that I made. There were about five or 
six other purchasers there. I do not know what 
they were paying, only from what they told me. 
They had bid on the rice that I bought, they told 
me afterwards. There was none sold except what 
I bought. I knew what was offered the day pre- 
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vious to that by other parties. They offered on 
the day previous the same basis of values that I 
bought this rice on. ‘These offers were not kept 
up next day. ‘The offers the next day were on 
the basis of 25 cents per barrel less than on the 
day previous.’ ‘There was other testimony that 
$3 per barrel rough No. 1 was the market price 
on that day. This witness testified in person, and 
the judge cannot he overruled for acting upon bis 
testimony. It appears from this that on the day 
before his basis «-f $3.25 per barrel rough rice No. 
1 was the same basis which the other agents went 
upon. On the 26th they were bidding upon the 
basis of $3, which would have been his basis also 
had he gotten the telegram. From his testimony, 
the reason why nobody else bougkt on that day 
would be apparent: he was bidding more than it 
would command from anybody else, and had the 
market practically all to himself. The testimony 
tended to show that the market value of rice had 
declined 25 cents, and the conclusion was war- 
ranted that plaintiff bad paid that much more 
than the market price, and sustained that loss. 

The ‘estimony of Sam Lewis, complained of by 
the sixth and eighth assignments, was properly 
allowed. 

We overrule the fifth, seventh and ninth, be- 
cause we think the judgment was in conformity 
with both, the law and the evidence. 

Affirmed. 


Note.—A Litigant, on Appeal, will Not be Heard 
to Complain of Error which he has Induced the Trial 
Court to Commit.—Iit seems to us that the holding of 
the Alabama court under the circumstances of the 
principal case is one that justly meets the condemna- 
tion of those who believe that the law is made for 
practical uses. It certainly could not be said that the 
defendants were in any way at a disadvantage, for 
they treated the second count as one in case for mali- 
cious prosecution, and so did the judge who tried the 
ease. In view of the fact that there were two other 
counts for false imprisonment, and the charge of the 
judge related to both false imprisonment and tres- 
pass, and no exception was taken to the charge that 
would point Sut to the trial court the alleged error, 
to send back the case for trial de novo, and thereby 
delay justice and add expense which must be incurred 
solely because the defendants at the trial failed to 
make the objections which should have been made if 
they did not wish to stand by their defense, which an- 
swered every purpose, as far as the merits of the case 
were concerned, as though the pleadings had correctly 
set forth a charge of trespass on the case for maliciotis 
prosecution seems to us absurd. They certainly had the 
chance to have their day in court and should not be 
permitted to raise the question upon appeal, for the 
law is well established as set forth in the sensible dis- 
senting opinion by Mr. Justice Shelby, who says: “I 
do not think a party should be permitted to obtain a 
reversal by taking one position in the trial court and 
another antagonistic pusition in the appellate court. 
It is wholly unfair to permjt a reversal to be Obtained 
in that way. Consistency is a jewel even in the trial 
of a law suit. When a party assumes a certain posi- 


tion in a legal proceeding, he cannot be permitted 
afterwards, wheh ft is to his interest to do so to assert 
the contrary. The defendant company in the court 








below asserted that the second count was in case 
the plaintiff acquie ced, and the court aczepted this 
assertion as correct. Here it asserts that the count 
is in trespass. I do not think the plaintiffin error 
should be permitted to gain an advantage by such a 
change of position.”’ 

In Walton v. Chicago, ete., Ry. Co., 56 Fed. Rep. 
1006, 6 C. C. A. 223, the court said: “It isa well estab- 
lished doctrine that parties to a suit must act consist- 
ently, and that they will not be heard to complain of 
error which they themselves committed or induced a 
trial court to commit.” 

Boiled down to a practical corsideration of justice, 
the arrest w's due to the act of the agent of the tele- 
graph company in reference to a matter which was 
the business course pursued by that agent for the 
company. He caused the arrest of an innocent party. 
It was of very little importance from a practical view 
how she was arrested, and it would seem that practi- 
cal justice had been done. Having pursued a course 
which led both the court and jury, as well as the de- 
fendant in error along a line which has resulted in a 
judgment for the defendant in error, it seems unjust 
that the plaintiff in error should be permitted to gain 
an advantage by such a wrong. In the case of Rail- 
way Co. v. McCarthy, 96 U. 8. 267, Mr. Justice 
Swayné said: ‘“‘Where a party gives a reason for. his 
conduet and decision touching anything involved ina 
controversy, he cannot after litigation has begun, 
change his ground and put his conduct on anotber 
and different consideration. He is not permitted thus 
to mend his hold. He is estopped from doing it by-a 
well settled principle of law.” Citing Gold v. Banks, 
8 Wend. (N. Y.) 562; Holbrook v. White. 24 Wend. 
(AN. Y.) 169; Everett v. Saltus, 15 Wend. (N. Y.) 474; 
Duffy v. O’Donovan, 46 N. Y. 223; Winter v. Coit, 7 
N. Y.288; Wright v. Reed, 3 Dumf. & E. 554. 

In the case of Brooks v. Laurent, 98 Fed. Rep. 647, 
the court held that a married woman who joins with 
her husband in a bill in equity, which is sworn to by 
her as well as her husband, for relief based upon a 
lease of her property, which the bill alleged was made 
by her busband with her consent, after such allegation 
and the validity of the lease had been admitted by the 
answer of the defendant, and the cause has proceeded 
to hearing upon the issues joined, cannot take the po- 


; Sition on such hearing or on a subsequent appeal that 


the lease is void because not executed by her as re- 
quired by statute. In this opinion the case of Rail- 
way Co. v. McCarthy is approved, as well as the case 
of Davis v. Wakelee, 156 U. 8. 680, 691. In the latter 
case Davis had in a judicial proceeding asserted the 
validity of a certain judgment. The judgment was in 
fact void for want of jurisdiction. The court held 
that Davis never heless was estopped in equity from 
claiming that it was void. Mr. Justice Brown, deliv-- 
ering the opinion of the court, said: ‘“‘Even if Davis 
had been mistaken as to bis legal rights with respect 
to this judgment and its subsequent discharge. his 
assertion tnat it was still of record and in full force is 
none the less binding on him, in view of Wakelee’s 
acquiescence in the ruling of the court sustaining this 
contention.” ‘The learned justice added: ‘It may be 
laid down as a general proposition that where a party 
assumes a certain position in a legal proceeding, and 
succeeds in maintaining that position, he may not 
thereafter, simply because his interests kave changed, 
assume a contrary position, especially if it be to the 
prejudice of the party who bas acquiesced in the po- 
sition taken by him.” 

It seems to us that the dissenting opinion of Mr 
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Justice Shelby is correct, and that the majority of the 
court could kave given but little consideration to the 
law upon the subject, which is nothing more than 
common sense justice. 


JETSAM AND FLOTSAM. 


WHEN POSLAL CARDS CAN BE USED FOR DUNS. 


Through the courtesy of one of our honored sub - 
seribers, Mr. Edgar M. Cahn, we are in receipt of the 
decision of United States Commissioner H. C. Chia- 
pella, of the United States District Court at New Or- 
leans, discharging the defendant in the case of United 
States v. 8S. J. Hill, the latter being charged with hav- 
ing sent adunning note on a postal card. United 
States Commissioner Henry C. Chiapella, giving in 
his reasons for judgment said: 

“On an affidavit sworn to by Post-oftice Inspector 
W. A. Kenyon, on Sept. 13th inst., the defendant, S. 
J. Hill, was arrested by the United States marshal for 
a violation of the Act of Congress of Sept. 26th, 188s, 
relative to writing, signing and sending through the 
mail a postal card containing scurrilous and defama- 
tory matter threatening in character, and reflecting 
injuriously upon the character of the recipient. The 
postal card complained of as having been written in 
violation of law reads as follows: ‘I have instructed 
the constable to bring suit against you for the rent, 
as you bave not lived up to the arrangements made 
with him through myself at your own request.’ 

It is proved that the postal card was written by de- | 
fendant and was received through the mail by Felix 
Forget, the addressee, who lodged a complaint with 
the postoffice authorities that the postal card con- 
tained unmzilable expressions. The defense is a de- 
murrer, it being contended by counsel that the lan- 
guage made use of in the postal card is not threaten- 
ing or defamatorv, but is a business letter and unob- 
jectionable, even if it be an open communication. 

Several federal authorities are quoted to establish 
the proposition, that proper ind diligent efforts on 
the part of creditors to collect just debts are not to be 
discouraged, and that the business of making collec- 
tions, fairly conducted, is clearly legitimate, and fur- 
ther that the statute extends only to the use through 
the mails of intimidation or exposure to obloquy as a 
means of coercing payment. The statute, being high- 
ly penal, should be strictly construed.- There is noth- 
ing in the language of said statute prohibiting the use 
of postal cards for the simple purpose of asking pay- 
ment of a past due debt, or of notifying a debtor that 
if not paid legal steps will be taken for its collection. 

In the caxe of United States v. Elliott, decided hy 
the United States District Court of Kentucky, it was 
held: ‘That a postal card containing a‘ notico that 
rent was due and unpaid, and if not paid by a certain 
date, that the matter would be placed in the kands of 
an officer, did not come within the prohibition of the 
Statute of Sept. 26th, 1888, declaring nonmailable 
any postal card of a threatening character and obvi- 
ously intended from its terms, manner and style and 
display to reflect injuriously upon the character of 
another. Andthe demurrer was sustained.’ United 
States v. Elliott, 51 Fed. Rep. 807. After citing the 
federal jurisprudence in such cases, through decisions 
and opinions, Judge Chiapella concludes as follows: 
It is hard to say exactly where to draw the line be- 
tween expressions in an open communication sent by 
mail which are mailable matter and such as are un- 





mailable. The use of postal cards to present a de- 
mand for payment of a sum of money , if such de- 
mand is couched in respectful language, and with no 
intent to humiliate the person addressed, or to threat- 
en him or to reflect injuriously uvon his character, is 
allowed by law. But the writer of an open commun- 
ication through the mail should be more careful in 
the choice of his expressions than in a sealed letter 
which the recipient alone may read. 

The prince of diplomats, de Talleyrand, once said: 
‘Language was given to man to disguise his thoughts.’ 
In refined communities, such as ours, words readily 
suggest themselves to the writer wherein to couch in 
an open communication a demand for payment, and a 
notice of his intended actions without offending the 
recipient. Think as we may, the rules of good breed- 
ing forbid that we should say or write arything to 
hurt the feelings of others. The act of congress was 
intended to compel the observance of these rules, 
when an open correspondence was resorted to through 
the postal service of the government. Judged by this 
test, it does not appear to me that the accused in his 
postal card to the addressee, Mr. Forget, has in any 
way crossed over the forbidden ground, and I do not 
think be is amenable to the penalties provided for by 
the statute. The demurrer, I think, should be sus- 
tained. > 

The able presentation of this case by counsel on 
either side, Hon. Rufus E. Foster, assistant district 
attorney, on behalf of the government, and Edgar M. 
Cahn, attorney for the accused, is highly commend- 
able, and the court is thankful to counsel for the elu- 
cidation cf the nice points of law involved here and 
the review of the whole jurisprudence on the subject. 
The business interests of this state have a right to 
know the extent of their rights and privileges when 
making use of open communications provided by the 
postoftice department to call a debtor’s attention to 
his delinquency. They should be told how far they 
can go, and reminded at the same time that the way 
of the transgressor is hard. It is therefore ordered 
that the defendant be discharged and the case dis- 
missed.” 





CORRESPONDENCE. 


PRIVILEGED COMMUNICATION. 
Editor of the Central Law Journat: 


I have read this morning your article by F. Beecher 
in 63 Cent. L. J. 261, on privileged communications. 
It isexhaustive and contains some new ideas for me. 
Ithink that he has overlooked the Nebraska statutes, 
as he does not put it in the states having a law upon the 
subject. When Nebraska adopted her Code in 1866, 
Sec. 333 provided that a physician could not be “al- 
lowed in giving testimony to disclose any confidential 
communications properly entrusted to him in his pro- 
fessional capacity and necessary and proper to enable 
him to discharge the functions of his office according 
to the usual course of practice.” This section has 
never been.amended or appealed and now appears in 
the first volume of the Annotated Statutes as Sec. 
1318, It has been twice before our supreme court in 
Sovereign Camp v. Grandon, 64 Neb. 39, where the 
questior of privileged communications made toa phy- 
sician and a health statement were upheld by the 
court, though the reasoning of the court is net squarely 
on the point raised by Mr. Beecher. This case also 
contains a long note by the reporter citing many au- 
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thorities on the subject. This question came again 
before our court in Tichy v. Simicek, 95 N. W. Rep. 
629, where the court while endorsing the principles 
hold that the communications made in regard to a 
contract were not privileged because the physician 
had not treated the person for some months. The 
application of the same section to attorneys and minis- 
ters has been passed on many times by our court, as 
shown by the annotations on page 3887, Vol. I., of the 
annotated statutes. Though the application to the 
latter classes is strengthened by another section, 1313 
of the annotated statutes, which last section omits 
physicians, this distinction seems never to have been 
called to the attention of our court. . 

Another phase of this question which Mr. Beecher 
does not treat, but which he could well treatin another 
article, is the right of 4 physician to testify in the pro- 
bate of a will to the testamentary capacity of his pa- 
tient at the time the will was made. The Indiana 
eourt in Gurley v. Park (Ind.), 35 N. E. Rep. 279, hold 
that such testimony is not competent. 

Beatrice, Ne. J. E. COBBEY. 








BOOK REVIEWS. 





M’GEHEE’S DUE PROCESS OF LAW. 

This is a timely work of merit and is needed. What is 
due process of law as intended by the constitution 
of the United States has much left to be threshed out. 
The object of this work is to present the views of 
the subject as ascertained by the Supreme Court of 
the United States, upon which devolves the final de- 
termination of questions of due process both in pro- 
ceedings by federal authorities and in those by the 
state. While the decisions of the Supreme Court of 
the United States are used for the material to construct 
this work and an effort has been made to include all 
of the decisions of that court through Vol. 199, the 
decisions of other jurisdictions have been included in 
so far as the author deemed it necessary to round out 
the discussions of the questions involved from a his- 
torical or logical point of view. ‘“‘Due process of 
law,’”’ says the author, “‘under the shaping influence 
of the decisions of the Supreme Court of the United 
States is in a courseof active growth. Not that the 
conception is receiving new elements, but its appli- 
cation is being delimited by the gradual process of 
judicial inclusion and exclusion.” Again, the author 
states in the preface that: ‘‘As yet the decisions on 
this subject, under the national constitution, extend 
over hardly more than a generation.” So that it is 
plain that the task of mapping out the field presented 
for study is no smal! undertaking. He pays his re- 
spects to the Haddock Case, 201 U. S. 562. The opin- 
ion in that ease, by a bare majority of the judges who 
passed on it, holds that it is not a proceeding in 
which constructive service by publication, in accord- 
ance with the laws of the former against the nonres1- 
dent defendant inparts any validity to the decree as 
against her; and such a decree is not, when brought in 
question outside the state where it is rendered, within 
the protection of the full faith and credit clause of the 
United States corstitution. The int21 esting correlative 
question of the effect of such a decree within the state 
of the forum is not examined. Is it valid then as 
against both parties? This would contradict the 
reasoning of Peunoyer v. Neff, 95 U. S. 714. Is it valid 
as to the plaintiff and rot against the defendant? 
This would explode the principle stated by the court 





in Atherton v. Atherton, 181 U. S. 155/that a wife 
without a husband or a husband without a wife is 
“unknewn to the law, and would be as if the relative 
position of the objects of A and B being the question, 
the position of A with respect to Bcould be changed 
without affecting the position of B with regard to A.” 
He regards the opinion of the dissenting judges in 
the Haddock case as correct and thinks with the vast 
majority of the lawyers and judges of the country that 
the majority opinion is to be earnestly,regretted. The 
work is in every respect first clas: and wili be a valu- 
able addition to every lawyer’s library and a boon to 
the student. 

It is published by the Edward Thompson Company, 
Northport, Long Island, N. Y., and is contained in 451 
pages, bound in cloth. 








HUMOR OF THE LAW. 





A good one is told about a deputy clerk of the su- 
perior court in the same section of the South where 
the justice of the peace declared the eternal principle 
of ‘‘-—-—— law, I go 1n for justice,” and in the same 
county where the justice of the peace enjoined a 
whole township from passing over a disputed road 
and giving as his reason, “if any court can do it, mine 
can.” But the latest is that a clerk coming into his 
office after a temporary absence inquired as to what 
had been going on. This clerk was also business 
manager of the county newspaper and he found that 
his deputy had been requested to “file this answer 
and put itin the papers,’”’ but he was more than as- 
toni»hed when he found that to get the type distrib- 
uted he had to pay $4.00 to keep the answer from go- 
ing in the “‘papers.”” The deputy is deputy no 
longer nor is the clerk a general manager of the coun- 
ty newspaper. 


“Yes, your honor, I have lived with my wife twen- 
ty-two years, but it has been in hell,’’ testified John 
Locker, libellant in the contested divorce suit against 
Mrs. Joanna Locker. 

Judge Bond leoked up gravely from the book in 
which he had been writing. ‘In that case, sir,’’ he 
said, “this court can have no jurisdiction.” 

The trial went on, however.— Boston Record. 


Justice Harlan, of the supreme court, despite his 
length of service on the beneh, still preserves that 
elasticity of spirit and love of a joke that have distin- 
guished him all through his career. 

On circuit last year the justice created considerable 
merriment in a western court. A learned counsel 
was arguing the question as to what circumstances 
constituted an “‘accident.” and was offering instances 
of what he considered would properly come within 
that term and what would not, on the other hand. 
‘Suppose, your honor,” szid he, “some one were to 
hit me in the eye, making it black in consequence. 
The fact of its becoming black could not be called an 
uccident.” 

“Perhaps not.” suggested Harlan, with a chuckle,” 
“but you would doubtless explain it on that ground.” 
—Harper’s Weekly. 


Not long since, in one of the middle states, there 
was an oid farmer died, and his son called upon an 
old friend of the family, who was somewhat in the 
habit of practicing law, to see what should be done 
with the propeity, and after due time the son was ap- 
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pointed executor of the old gentleman’s will and the 
estate was being adjusted and settled under the direc- 
tions of the old friend and an attorney who had been 
retained by him. Not very long after the appoint- 
ment as executor, the son became insane, and the old 
friend of the family did not know just what to do, so 
he went post haste to interview the attorney. He 
found the attorney busy trying a case in court, but 
nevertheless he marched up tohim and plucking him 
by the sleeve, informed him that he desired an audi- 
ence at once. The attorney arose from his place, 
asked the court to suspend momentarily, and walked 
across the room with the friend of the family, and 
when they were outside of the crowd, the old friend 
excitedly exclaimed: ‘Say, you know that feller we 
had appointed ex-e-cu-ter of that will? Well, he has 
gone clean batty, and I don’t know just what to do 
about it. Don’t you suppose we can have some feller 
appointed ex-e-cu-ter appendicitis?” 
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1. ABATEMENT AND REVIVAL—Gaming —The right of 
action, under Rev. Laws, ch. 99, § 4, relative to gaming, 
held to survive to the payor’s legal representatives.— 
Anderson v. Metropolitan Stock Exch., Mass., 77 N. E. 
Rep. 7%. * 


2. ABATEMENT AND REVIVAL—Garnishment —A prior 
garnishment of a debtor in a state court, in an action by 


* athird party against hiscreditor, is nc bar to an action 


by the latter against his debtor to enforce his original 





claim.—Barnsdall vy. Waltemeyer, U. 8. ©. C. of App., 
Kighth Circuit, 142 Fed. Rep. 415. 

3 AccoUNT—Books of Account as Evidence.—On an 
accounting of profits under a certain contract, books 
opened by the parties for keeping their joint accounts 
are admissible in evidence.—Stitzer v. Fonder, Pa., 68 
Atl. Rep. 421. 

4. ACTION—Joinder of Causes. — Where plaintiff in 
same complaint states a cause of action at common law 
and one under the statute, he cannot be required, under 
Code Civ. Proc. 1902, § 86a, to elect.—Roundtree vy. At 
lantic Coast Line R. Co., 8. Car.,53 8. E. Rep 424. 

5. ADVERSE POSsSESSION—What Constitutes.—The ac- 
tual possession of the owner of land lying adjacent to 
certain uncleared land held not extended over a portion 
of such other tract by acquisition of a junior patent, cov- 
ering such portion.— Camden v. West Branch Lumber 
Co., W. Va , 58 S. E. Rep. 409. 

6. AGRICULTURE—Sale of Fertilizers.—A plaintiff can- 
not recover on account for the sale of fertilizer, made on 
February 12, 1902, if it be made to appear by the evidence 
that the sacks containing the fertilizer were not tagged 
according to law.—Zipperer v. Doyle, Ga., 53S. E. Rep. 
505. 

7. APPEAL AND ERROR—Uonclusions of Law.—Conclu- 
sions of law must be considered as correctly drawn on 
appéal, where appellant reserved an exception to the 
conclusions, but did not assign error thereon.—Scott v. 
Collier, Ind., 77 N. E. Rep. 666. 

8. APPEAL AND ERROR—UCredibility of Witnesses.—The 
court having found for plaintiff, the fact that he made 
an upfavorable appearance on the trial court may not be 
used against him on appeal.—Hoyt v. New York, N. H. 
& H. R. Co., Conn., 68 Atl. Rep. 393. 

9. APPEAL AND ERROR-—Custody of Children.—An or- 
der modifying a previous order passed on motion for 
alimony to determine the custody of children pending 
the litigation cannot be reviewed on fast writ of error.— 
Thompson v. Thompson, Ga., 53 8. K. Rep. 507. 

1, ATTORNEY AND CLIEST—Disbarment Proceedings. 
—Where, in a disbarment proceeding, the alleged mis- 
conduct is shown to have occurred more than 13 years 
before the charge was filed, and it appeared that pro- 
ceedings to investigate the occurrence were instituted 
soon thereafter, but the district court having jurisdiction 
and the members of the bar afterwards recognized the 
accused professionally and socially, the supreme court 
will not consider such charge.—IJn re Elliott, Kan., 84 
Pac. Rep. 750. 

11, ARMY AND NAvy—Effect of Arrest by Military 
Authorities.—A minor under thé age of 18 years who un- 
lawfully enlisted in the army without the consent of his 
father cannot be discharged from the service on a writ 
of habeas corpus sued out by his father so long as he is 
under arrest for desertion, nor until he bas been dis- 
charged from such custody or has served the sentence 
imposed on him by the military tribunal.—Jn re Carver, 
U. 8. 0.C., D. Maine, 142 Fed. Rep. 623. ‘ 

12. APPEAL AND ErRRoR—Grounds of Decision.—In re- 
fusing a motion for a new trial, erroneous statement by 
the judge as to the force and effect of the testimony is no 
ground for-reversing his decision.—Roundtree v. Atlan-. 
tic Coast Line R. Co., 8. Car., 588. E. Rep 424. 

13 APPEAL AND ERROR—Harmless Error.—The admis- 
sion of evidence tending to negative negligence is not 
harmful where there is no evidence of negligence.—Mur- 
phy v. Metropolitan Nat. Bank, Mass.,77 N. E. Rep. 6938. 

14. APPEAL AN) ERROR—Instructions.—That the charge 
embraced instructions requested and refused held to be 
presumed ; the record not purporting to contain the en- 
tire charge.—Denver City Tramway Co. v. Nicholas, 
Colo., 84 Pac. Rep. 813. oe 

15 APPEAL AND ERROR—Instroctions.—A party who 
has not asked for a proper instruction cannot complain 
of the refusal to give an improper one.—Western Union 
Telegraph Oo. v. Ford, Ark., 92S. W. Rep. 528. 

16 ARBITRATION AND AWARD—Matters Subject to Ar- 
bitration.—It is not necessary that a person should have 
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a legal cause of action against another to authorize a 
gsubmissivn to arbitration.-Houston Saeng-rbund v. 
Dunn, Tex., 92 8. W. Rep. 429. 

17. ATTORNEY AND CLIENT—Evidence of Bad Faith.— 
Where an action is settled without the consent of plaint- 
iff’s attorney, and no adequate consideration is given 
by defendant to the settlement, this is evidence of his 
bad faith.—Jackson v. Stearns, Oreg., 84 Pac. Rep. 798. 

18. BANKRUPTCY — Homestead Exemptions. — Corn 
standing in the field on the homestead of a bankrupt 
which had fully matured at the date of the bankruptcy 
is not exempt as a part of the realty, under the laws of 
Iowa, but is personal property.—/n re Sullivan, U. 8. D. 
C., N. D. lowa, 142 Fed. Rep. 620. 

19, BANKRUPTCY—Jurisdiction.—A court of bankrupt- 
ey has jurisdiction of a controversy between persons 
each claiming the right to a conveyance of lands as pur- 
chaser from a trustee in bankruptcy, since, while the 
title remains in the trustee, its jurisdiction with respect 
to such lands is exclusive.—iJn re Henderson, U. 8. D. 
C.,N. D. W. Va , 142 Fed. Rep. 568. ° 

20. BANKRUPTCY— Lien of Chattel Mortgage.—Under 
Act Ill, June 21, 1895 (Laws 1895, p. 260), which provides 
that“any chattel mortgage securing notes which do not 
state upon their face the fact of such security shall be 
absolutely void,” an assignee of such a note and ofa 
chattel mortgage purporting to secure the same.has no 
lien upon the property, even though he has taken pos- 
session of the same, which can be enforced as against 
the trustee in bankruptcy of the mortgagor.—ZJn re Birck 
& Co.,U. 8. C. C. of App., Seventh Circuit, 142 Fed. Rep. 
438. 

21. BANKRUPTCY—Orders in Proceedings.—An order 
of a district court in bankruptcy requiring a bankrupt 
to assign and turn over to his trustee certain life insur- 
ance policies as property of his estate is a mere step in 
the bankruptcy proceedings proper, and not appealable, 
but reviewable only on petition for revision in matter of 
law, under Bankr. Act July 1, 1898,ch 541, § 24b, 30 Stat. 
538 [U. 8. Comp. St. 1901, p. 3432].—Zn re Mertens, U.S. C. 
C. of App., Second Circuit, 142 Fed. Rep. 445. 

22. BANKRUPTCY—Order Refusing Discharge of Re- 
ceiver.—An order of a court of bankruptcy refusing to 
disch»rge a receiver considered, and held not erroneous 
as matter of law.—Latimer v McNeal, U.8.C.C. of App., 
Third Circuit, 142 Fed. Rep. 451. 

23. BANKRUPTCY—Order Requiring Surrender of Prop- 
erty.—The claim that no sufficient demand was made 
upon a bankrupt te deliver property or its proceeds to 
his trustee is without substantial merit where the order 
for its delivery was served on the bankrupt and his 
counsel 80 days before an order adjudging him in con- 
tempt for its disubedience was entered.—Inre D. Levy 
& Co., U. 8.0. C. of App., Second Circuit, 142 Fed. Rep. 
442. ‘ 

24. BANKRUPTCY—Petition for Review —A petition toa 
referee in bankruptcy to review an order previously en- 
tered by him on a bearing is in the nature of a bill of re- 
view in equity, and governed by the same rales; if based 
on new evidence, such evidence must have been un- 
known to the petitioner at the time of the hearing, and 
such as he could not have known by the exercise of due 
diligence.—Jn re McIntire, U. 8. D. C., N. D. W. Va., 142 
Fed. Rep 593. 


25. BANKRUPTCY — Petition to Revise Appealable Or- 
der.—The time within which a petition for revision, in 
matter of law, under Bankr. Act July 1, 1898, ch. 541, § 
24b, 30 Stat 553. of an appealable order or judgment may 
be presented, is limited by the time fixed by the bank- 
ruptcy act for the appexl.—Jn re Holmes, U. S. C.C.of 
App , Eighth Circuit, 142 Fed Rep. 391. 


26. BANKRUPTCY—Trustees.—A bankrupt’s trustee can 
avoid conveyance and assignments which the bankrupt 
could notavoid —Bunnell v. Bronson, Uonn., 43 Atl. Rep. 

27 BANKS AND BANKING—Check Payable to Deceased 
Person.—The fact that the payee of a check is dead at 
the time the cheek is drawn does not entitle the drawee 











to pay it to any one other than the personal representa- 
tive of the payee.—Murphy v. Metropolitan Nat. Bank, 
Mass., 77 N. E. Rep. 693. 

28. BILLS AND NOTES—Promise to Accept.—A promise 
to accept a bill or order not in existence, but subsequent- 
ly drawn for a pre existing debt, is a good acceptance.— 
Barnsdall v. Waltemeyer, U. 8S. C. C. of App., Eighth 
Circuit, 142 Fed. Rep. 415. 

29. BANKS AND BANKING—Failure to Procure License. 
—Under Cr. Code Prac. § 122, relating to statement of of - 
fense in indictment for violation of Ky. St. 1903, § 2223a, 
subsec. 11, prohibiting trapsaction of business for in- 
vestment company not holding license, held defeetive.— 
Commonwealth v. Loving, Ky., 92 S. W. Rep. 575. 

30. BILLS AND NotTES—Consideration for Extending 
Time of Payment —The payment of interest due ona 
note is not aconsideration for the extension of the time 
for the payment thereof.—Weaver v. Prebster, Ind. 77 
N. E. Rep. 674. 

31. BILLS AND NOTES-— Indorsements.— Placing of the 
name of the payee of a draft on the back thereof witha 
rubber stamp by a person having authority to do so, and 
with intent'to indorse, held a valid indorsement.—May- 
ers v. McRimmon, N. Car., 53S. E. Rep. 447. 

32. BILLS AND NoTES — Notice of Nonpayment.—A 
surety on a note is primarily liable thereon within Re- 
visal 1905, § 2342, and is not entitled to notice of nonpay- 
ment by the principal.—Rouse v. Wooten, N. Car., 53S. 
E. Rep. 430. 

33. ‘ ARRIERS—Bill of Lading.—A bill of lading held 
to bind the carrier to deliver the goods only on the pro- 
duction of the bill of lading properly indorsed.—Arkan- 
sas Southern Ry. Co. v. German Nat. Bank, Ark.,92S. W. 
Rep. 522. 

34 CARRIERS—Care of Goods Awaiting Delivery.— 
Where a carrier had no depot or warehouse at the place 
of destination for the storage of such freight as corn, it 
had a right to warehouse the corn in cars on side tracks. 
—Gratiot Streeet Warehouse Co.v. St. Louis, A. & T. H. 
R. Co., 111.,77 N. E. Rep. 675. 

35. CARRIERS—Failure to Furnish Cars.—A carrier 
held not liable for failure to furnish cars for shipment of 
hogs earlier than they were furnished, where its agent 
made no positive engagements as to when the cars would 
be there.—Illinvis Cent. R. Co. vy. Holt, Ky., 92S. W. Rep. 
540. 

36. CAR IERS—Injury to Passenger.—In action by a 
passenger against a railroad company selling ticket 6ver 
railroad and ferry fur injury on ferry, plaintiff need not 
show that railroad company owned the ferry.—Prethrow 
v. West Jersey & S. R. Co., Pa., 63 Atl. Rep. 415. 

37. CHATTEL MORTGAGES—Foreclosure.— Where mort- 
gaged chattels have been left and continue in the mort- 
gugor’s possession, a demand is ordinarily necessary to 
entitle the mortgagee to recover the same at the mort- 
gugor’s expense.—R. I.. Smith & Co. v. French, N. Car., 
538. E. Rep. 435. 


48. ULHATTEL MORTGAGES — Rights of Mortgagec.—A 
mortgagee in a Chattel mortgage held entitled to sue one 
converting the mortgaged chattels.—American Nat. Bank 
v. First Nat. Bank, Tex., 92S. W. Rep. 439. 


39. CHATTEL MORTGAGES—Sale by Mortgagor.—In a 
prosecution under an information charging the obtain- 
ing of money by false pretenses through selling as clear 
cattle that were mortgaged, defendunt can show that 
the mortgage relied on was void as based in part on an 
illegal consideration.—State v. Wilson, Kan., 84 Pac. 
Rep. 787. 


40. COLLISION— Vessel Dragging Anchor.—A bark 
which dragged her anchor ina high wind and came in 
collision with another anchored vesse! held solely in 
fault for the collision in not taking proper measures to 
make &er anchorage secure.—The Rickmers, U.S.C. C. 
of App., Ninth Circuit, 142 Fed. Rep 305. 


41, CONSTITUTIONAL LAW—Theater Tickets.—Act Cal., 
March 18, 1905 (St. 1995, p. 140, ch. 140, prohibiting the re 
sale of theater tickets at an advance in price, is net a valid 
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exercise of the police power of the state. — Ex parte 
Quarg, Cal., 4 Pac. Rep. 766. 

42. CUNSTITUTIONAL LAW—Curative Acts.—A curative 
act can only be effectual to do that which the legislature 
would have been competent to provide for and require 
to be Gone by a law prospective inlits operations.—Whit- 
lock v. Hawkins, Va , 538. E. Rep. 401. 

43. CONSTITUTIONAL LLAW—Police Power.—The ques- 
tion whether an ordinance is a fair, reasonable, and ap- 
propriate exercise of the police power, or isan unreason- 
able arbitrary interference with the right to hold and 
enjoy property under the guise of an exercise of police 
power, is a judicial one, and the courts are not precluded 
from deter.wnining it by the mere fact that a municipal 
body has expressed its judgment.—Hume v. Laura) Hill 
Cemetery, U. 8.C. C., BE. D. Pa., 142 Fed. Rep 552. 

44. CONSTITUTIONAL Law—Practice of Medicine.'— A 
nonregistered physician, by having previously practiced 
meuicine in Missouri, held not to have acquired a vested 
right to practice in that state,soas to render him im- 
wune from punishment fur violating Acts 1901, pp. 207, 
208.—State v. Davis, Mo., 92S. W. Rep. 484. 

45. CONSTITUTIONAL LAW—Statutes.—Acts 1895, p. 166, 
regulating the practice of dentistry, held not unconsti- 
tutional as investing the dental board created thereby 
with judicial functions.—State v. Doerring, Mo., 92 8, W, 
Rep. 489. 

46. CONTINUANCE—Absence of Counsel.—Where there 
was a misunderstanding between counsel as to day case 
was to be tried, it was error to force plaintiff, an infant, 
to trial, in the absence of his counsel and main witness- 
es.—Crocker v. Haley, Ky., 92 8. W. Rep. 574. 

47. CONTRACTS—Unlawful Consideration.— Where two 
mortgage notes are given for a consideration, in part un- 
lawful, both nutes and mortguge are wholly void.—State 
v. Wilson, Kan , 84 Pac. Rep. 787. 

48. CORPURATIONS—Declarations of President.—Rep- 
resentations of presideut of corporation on sale of land 
of the company were binding on the company.—Marshall 
v Columbia & E. C. Electric St. Ry. Co.,8.Car., 538. E. 
Rep 417. 

49. CORPORATIONS- Dividends as Applied to Stock Sold. 
—Seller of corporate stock held entitled to dividend de- 
clared after motion for sale was given, but before sale 
was copsummated.—Rowe vy. White, 98 N. Y. Supp. 729. 

50. CORPORATIONS—Sale of Stock:—Mining corporation 
held not entitled to recover proceeds of sale of its stock 
mude on false representation that it was treasury stock. 
—Chilkat Gold & Copper Min. Co. v. Fos, Wash , 84 Pac. 
Rep. 827. 

51. CORPORATIONS—Subscription to Stock.—Subscrip- 
tion to stock of cotton oil mill company held binding, 
though charter gave corporation power to erect and ope- 
rate cotton gin, necessary as feeders for the mill.—Uo- 
manche Cotton Oil Uo. v. Browne, Tex., 92 8. W. Rep. 
450. 


52. CORPORATIONS—Transfer of Stock. — Assignee of 
shares of stuck ordinarily has the. right to have them 
transferred to his name on the books of the company.— 
Senn v. Union Premium & Mercantile Co., Mo., 92 8. W. 
Rep. 507. 


53. CouRTs—Jurisdiction of Federal Courts.—A circuit 
court ofthe United States is without jurisdiction:of a 
suit on claims all but one of which were assigned to 
plaintiff for the purposes of the suit, and in fact remain 
the property of the assignors, and where no one claim is 
sufficient in amount togive the court jurisdiction of a 

uit thereon alone.—Woodside v. Vasey, U.8.C.C., N. 
D. Iowa, 142 Fed. Rep. 617. . 


54. CRIMINAL EVIDENCE—Confessions. — Confessions 
by accused after his arrest held admissible, im the ab- 
sence of a showing that they were induced by hopes or 
tears.—Carpenter v. Commonwealth, Ky., 92 8S. W. Rep. 
552. 

55. CRIMINAL Law—Time of Offense.—Under Kirby’s 
Dig., § 2106, the state, in prosecutions for misdemeanors, 
must prove the commission of the offense within one 





year next prior to the finding of the indictment.—Stelle 
vy. State, Ark., 92 8. W. Rep. 580. 

56 CRIMINAL TRIAL—Assault and Battery.—Under Pen. 
Code, § 1205, where the court Imposed a fine and provid- 
ed for imprisonment in the state pris:-n until payment 
thereof, it had no authority after the commitment of de- 
fendant to wodify the provision as to-imprisonment.— 
In re Sullivan, Cai , 84 Pac. Rep. 781. 


57. CRIMINAL TrRIAL—Judicial Notice.—Where the trial 
court took judicial notice that a certain person was coun- 
ty clerk when an information was filed, it would be so 
presumed on appeal, in the absence of a showing to the 
contrary.—Bennett v. State, Tex., 92 8. W. Rep. 417. 

58. CRIMINAL | RIAL—Manacling Accused in Presence 
of Jury.—In a criminal pr tion, d held not 
prejudiced by the fact that he was manacled while being 
brought from the jail into the court room, and again 
while he was being returned to the jail in the presence 
of some of the jurors during an intermission of his 
trial. —State v. Temple, Mo., 92S W. Rep. 494. 

59. CUSTOMS AMD UsaGEs—Evidence as to Existence. 
—In an action for ejection of a passenger, plaintiff in re- 
buttal held entitled to show specific instances vf a fail- 
ure of the conductor’s habit, testified to, in taking tickets. 
—Parrott v. Atlantic & N.C. R. Co., N. Car., 53 8. E. Rep. 
482. 

60. DAMAGES—Persoual Injuries.—That a person is in- 
jured while alighting from a moving train will not bar a 
recovery, but it is a question for the jury.—Southern Ry. 
Co. v. Cluriduy, Ga., 53 8. E. Rep. 461. 

61. DESCENT AND DISTRIBUTION—Title of Heir.—Un- 
der the law of California, a sole heir is vested at once, on 
the death of the ancestors. with the title tu real estate, 
which will support an action against a third party with 
respect thereto, regardless of whether there has been a 
settiement of the estate and a decree of distribution.— 
Huine v. Laurel Hill Cemetery, U. 8. C. C., E. D. Pa., 142 
Fed. Rep. 552. 

62 DIVORCE—Notice of Suit.—Where, in a suit for di- 
vorce in a jurisdiction where the defendant does not re- 
side, the court takes reasonable meusures to give de- 
fendant notice, its failure to reach him does not affect 
the validity of the judgment.—Olark v. Clark, Mass., 77 
N. E. Rep. 702. 

63. EASEMENTS—Representations.—Representations of 
acompany on sale of certain lotsthat property marked 
on the map as a park would be kept open held binding 
on the company.—Maurshall v. Columbia & E. O. Electric 
St. Ry.Uo., 8. Car., 53 8. E. Rep. 417. 

64. EJECTMENT — Location of Boundaries. —,Where 
plaintiff in ejectment claims under a grant of all the land 
within a given boundary, excluding Certain parcels, the 
burden is on him to locate tie outer boundary cf his 
grant and the boundaries of the parcels excluded there- 
from.—Pennington v. Underwood, W. Va., 53S, E. Rep. 
465. 

65. ELECTIONS—Contest.—Findings by a court organ- 
ized to try contested county election as to the physical 
appearance and contents of a sack produced before it 
will not be set aside for insufficiency of the evidence.— 
Moorhead v. Arnold, Kan., 64 Pac. Rep. 742. 

66. ELECTION OF REMEDIES—W hat Constitutes.—A suit 
to rescind a contract for misrepresentation and default 
of performance, which was dismissed on its merits, is 
no defense, as an election of remedies, to an action to 
enforce the contract.—Barnsdall v. Waltemeyer, U. S.C. 
C. of App., Eighth Circuit, 142 Fed. Rep. 415. 

67. EMINENT DOMAIN—Allowance of Benefits.—W here 
land is condemned by a railroad company, the benefits 
peculiar to the portion of the property not taken, und 
which are not common to the public at large, may be set 
off against the landowner’s damage. -Southern Illinois & 
M. Bridge Co. v. Stone, Mo., 928. W. Rep 475. 

68. EQuiry—Consent Decree.—A draft of a consent 
decree agreed to and signed out of court bythe parties 
to a cause cannot be entered as a consent decree, if when 
offered for entry consent thereto is withdrawn.—Herold 
v. Craig, W. Va., 53 8S. E. Rep. 466. 
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69. EVIDENCE—Credibilty of Wit The questi 
of the :mprobabiliiy of the testimony of a witness who 
could only be contradicted by a person who is dead must 
be taken into consideration in determining the credibil 
ity of the witness.—Jn re Bailey, 98 N. Y. Supp. 725. 

70. EVIDENCE—Negligence of Carrier as to Live Stock. 
—In an action against a carrier for negligently transport- 
ing plaintiff's hogs, the report of the government inspect- 
or of hogs as to their condition atthe point of destina- 
tion held admiss ble.—Illinois Cent. R. Co. v. Holt, Ky., 
92 S. W. Rep. 540. 

jl. EVIDENCE—Oral Declarations.—Statement by de- 
fendant to witness that she was not married held hear- 
Say on the issue of defendant’s coverture.—Sweeney Vv. 
Taylor Bros., Tex., 928. W. Rep. 442. 

72 EVIDENCE—Res Gestx.—A statement of a foreman 
made about an hour after an injury to an employee held 
not a part of the res geste.—Martin v. South Covington 
&C. St. Ry. Co., Ky.,92 8. W. Rep. 571. 

78. EVIDENCE—Res Inter Alios Acta.—In an action for 
breach of warranty of the variety of certain seed wheat, 
evidence of similar representations and warranties made 
to a third person held res inter alios acta, and inadmiss- 
ible.—Moody v. Peirano, Cal , 84 Pac. Rep. 783. 

74. EXECUTORS AND ADMINISTRATORS— Action for Con- 
version by Decedent.—Admunistrator held not liable as 
for conversion of certain property used and dispused of 
by his testator.- -White v. Blankenbeckler, Mo., 92 8. W. 
Rep. 503. 

75. EXECUTORS AND ADMINISTRATORS — Execution 
Against the Real Estate —A creditor of a deceased per- 
son obtaining judgment against the administrator is not 
estopped from levying his execution on the real estate 
of deceased by his release of the attachment on mesne 
process prior to the intestate’s death.—Tracy v. Stras- 
sel, Mass., 77 N. E. Rep. 700. 

76. FEDERAL Courrs—Conformity to State Practice.— 
Upon the removal into a federal court of proceedings 
for the condemnation of land under the laws of a state, 
suca court is limited in its powers and governed as to 
its procedure by the statutes of the state prescribing the 
mode of procedure in such cases in the state courts.— 
Broadmoor Land Co. v. Curr, U. 8. C. C. of App., Eighth 
Circuit, 142 Fed. Rep. 421. 

77. FIRE INSURANCE—Admiralty Jurisdiction.—A policy 
of insurance on a vessel engaged in navigation, although 
it insures her against fire risks alone, is a maritime con- 
tract because of its subject-matter, and an action in per- 
sonam to enforce payment thereon is within the juris- 
diction of a court of admiralty.—North German Fire Ins. 
Co. v. Adams, U.8.C.C. of Apnp., Seventh Circuit, 142 
Fed. Rep 439. 

78. FIRE INSCRANCE—Oral Contract.—Where ‘an oral 
contract for insurance contemplated the issuance and 
delivery of a policy, insured held not required to pay a 
premium stipulated for therein until the policy was is- 
sued and ready to be delivered.—Posey County Fire 
Ass’n v. Hogan, Ind., 77 N. E. Rep. 670. 

79. FRAUDS, STATUTE OF—Pleading.— Where a written 
contract is indispensable toa valid agreement, a plead- 
ing of an agreement that does not affirmatively show 
that itjwas notin writing is a written agreement.—Barns- 
dall v. Waltemeyer, U.S.C. C. of App., Eighth Circuit, 
142 Fed. Rep. 415. 

80. Gas—Leaks —Gas companies held not required to 
uncover their pipes without reference to the existence 
or nonexistence of leaks to avoid possible danger.—Mor- 
gan v. United Gas Imp. Co., Pa , 63 Atl. Rep. 417. 

81. HAWKERS AND PEDDLERS— Who Are.—One solicit- 
ing orders for medicines to be shipped from another 
state held not a hawker and peddler within Act Feb. 26, 
1902 (Laws 1902, pp. 1101, 1102).—State v. Ivey, 8S. Car., 53 
8. E. Rep. 428. 

82. HEALTH—Right of Board to Delegate Authority .— 
Rev. Laws, ch. 75, § 113, authorizing the state board of 
health to make regulations as to ponds used as sources 
of water supply, held not to empower such board to del- 
egate to another board the granting or withholding ofa 





Permit as to such waters. — Commonwealth v. Staples, 
Mass., 77 N. E. Rep. 712. 

83. HiGHWaYrs—Establishment.—A highway may have 
its origin in a legislative act, or in the order of a court of 
competent jurisdiction, or may come into existence by 
dedication or by prescription.—Southern Ry. Co. v. 
Combs, Ga., 53 S. BE. Rep. 508. “ 

84. HOMICIDE—Corpus Delicti.—All elements compos- 
ing the corpus deliction trial for murder may be estab- 
lished by. circumstantial evidence.—State v. Gillis, 8. 
Car., 53 S. E. Rep. 487. 

85. HOMICIDE—Malice.—An instruction that malice has 
been definedto be aterm of art importing wickedness 
and excluding just cause and excuse is not erroneous, 
on the ground that it leadsthe jury to believe that mere 
wickedness is malice.—State v. Miller, S. Car.,63 8. EB. 
Rep. 426. 

86 HOMICIDE—Use of Deadly Weapon.—In a prosecu- 
tion for homicide, the mere use of a deadly weapon is 
insufficient to justify a presumption of murder in the 
second degree, unless such use was _ intentional.—State 
v. Minor, Mo., 92 S. W. Rep. 466. 

87. HUSBAND AND WIFE—Community Property.—A ring 
purchased by a wife during coverture is community 
property, in the absence of evidence that it was pur- 
chased with her separate funds.—Sweeney v. Taylor 
Bros., Tex., 92 8. W. Rep. 442. 

88. HUSBAND AND WIFE—Estoppel.—Where a husband 
by deed in which the wife does not join conveys an es- 
tate held by entireties, both he and his wife are estopped 
from interfering with the possession of the premises 
during their joint lives.—Bynum y. Wicker, N. Car., 53 
8. E. Rep. 478 

89 INDICTMENT AND INFORMATION—Variance.—A va- 
riance between a copy of an instrument set out in an in- 
dictment and the original cannot be successfully invoked 


unless in some way material.—Johnson vy. People, Colo., , 


84 Pac. Rep. 819. 

90. INJUNCTION—Dissolution.—No action lies to recover 
damages because of atemporary injunction issued; no 
injunction bond having been execated according to the 
order granting the injunction.—Batson v. Paris Moun 


{ tain Water Oo., 8. Car., 53 S. E. Rep. 500. 


91. INJUNCrION—Validity.—Mandatory injunction where 
complaint does not show aflirmative action of defendaut 
of temporary character, necessary to preserve the status 
ofthe parties, held unauthorized. — Bachman v. Har- 
rington, N. Y ,77 N. E. Rep. 657. 

92. INSANE PERSOoNS—Guardian Ad Litem.—Fact that 
knowledge of plaintiff’s insanity first occurred to de- 
fendaut at trial held not ground for suspending pro- 
ceedings until] guardian ad litem was appointed.—Koenig 
v. Union Depot Ry. Co., Mo., 92S. W. Rep. 497. 

93. INSANE PERSONS—Tender of Amount in Contro- 
versy.—In an action on the bond of committee of a lun- 
atic, the offer of the sureties to bring into court the 
amount of money involved in the controversy interposes 
no obstacle to the prosecution of the suit.—Grafflin v. 
State, Md., 63 Atl. Rep. 373. 

94. INTOXICATING LIQUuORS—License.—No official or 
tribunal can lawfully issue a license to a brewer to es- 
tablish a depot or agency for the sale of beer in a local 
option community.—Hager v. Jung Brewing Co., Ky., 92 
8. W. Rep. 573. 


95. JOINT ADVENTURES—Construction of Contract.— 
Where two persons entered into an agreement to take 
contracts for municipal work, that one of them entered 
into such contracts in his own name was immaterial.— 
Stitzer v, Fonder, Pa., 62 Atl. Rep. 421. 


96 JODGMENT—Conclusiveness. - Letter of secretary 
of interior to commissioner of general land office held 
inadmissible in action to quict title to land lying between 
meander line and main course’ of river.—Chapman & 
Dewey Land Co. v. Bigelow, Ark., 92 8. W. Rep. 534. 


97. JODGMENT—Oorrection of Record.—A judge of a 
court of record may, of his own motion, when approv- 
ing the minutes at the close of the term, expunge there- 
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from a judgment which the court is, as to the subject- 
matter, without jurisdiction to render.—Scott v. Hughes, 
Ga., 53 8. E. Rep. 453. 

98. JUDGMENT—Description of Property.—A judgment 
for the sale of land is not void, where such land can be 
identified from the description given; nor is the judg- 
ment erroneous unless it be shown that the description 
is so vague as to be misleading, resulting in injury to the 
owner of the fand sold.—Brumley v. Nichols & Shepherd 
Co., Ky., 92S. W. Rep. 548. 

99. JoRY—Examination of Juror.—Permission is grant- 
ed to plauntiff’s counsel, after the jury had been impan- 
eled, to interrogate a juror as to an opinion expressed 
derogatory to plaintiff, held not error.—Galveston, H. & 
8. A, Ry. Co. v. Paschall, Tex., 928. W. Rep. 446. 

100. JuRY—Justices of the Peace.—Where, in a suit be- 
fore a justice, no specific amount was claimed under a 
contract attached, and defendant filed a plea, and pend- 
ing suit the summons ‘was amended by a credit, reduc- 
ing the amount much below $100, and judgment was ren- 
dered for plaintiff, held, that it was not void for want of 
jarisdiction.— Smith v. Puett, Ga., 588. E. Rep. 457. 

101. JUSTICES OF THE PEACE—Jurisdiction.—A justice 
of the peace held without jurisdiction to set aside a de- 
fault judgment on an affidavit not filed within the time 
specified by Revisal 1905, § 1478.—Bullard v. Edwards, 
N. Car., 53 S. EB. Rep. 445 

102. LANDLORD AND TENANT — Duty to Accept New 
Tenant.—Under a covenant in a lease making the lessee 
responsible for diminution in rent if the lease should be 
terminated, the lessor held not required, after termina 
tion of the lease, to accept other tenants merely because 
they were financially satisfactory to the lessee. — Ed- 
mands v. Rust & Richardson Drug Co., Mass , 77 N. E. 
Rep. 718. 

103. LrENS—Sale.—In a suit to sell real estate to satisfy 
mechanic’s liens and judgment liens and a trust lien 
covering a part only of,the real estate so to be sold, it is 
error to decree the sale of the property as a whole. — 
O’Niel v. Taylor, W. Va., 538. E. Rep. 471. 

104. LIFE INSURANCE—Assignwent by Insured.—An in- 
sured in a life policy payable to his wife held entitled to 
assign the same to the insurer without the consent of 
the wife, notwithstanding Ky. St. 1903, § 654.—Crice v. Il- 
linois Life Ins. Co., Ky.,92 S..W. Rep. 560. 

105. LIMITATION OF AcTIONS—Conversion by Deced- 
ent.—Limitations do not begin to run against an action 
for conversion of property left by adeceased person un- 
til the appointment of an executor or administrator.— 
White v. Blankenbeckler, Mo., 92S. W. Rep. 503. 

106, LIMITATION OF ACTIONS—Implied Contract to Re- 
pair.—An action based on the implied obligation of a 
landlord to repair a part of the building not under the 
control of the lessee is barred by the two-year statute of 
limitations.—Houston Saengerbund v. Dunn, Tex., 92 S. 
W. Rep 429. 

107. Lis PENDENS—Effect of Delay in Presenting Ac- 
tion.—Purchaser of property pendente lite cannot avoid 
the operation of the doctrine of lis pendens because of 
vendor’s delay in prosecution of suit.—Latta v. Wiley, 
Tex., 92 S. W. Rep. 433. 

108. Lis PENDENS—Rights of Purchaser.—As against 
pu: chasers pendnte lite, in the absence of showing of 
fraud or collusion, it 1s presumed that the court ascer- 
tained all facts necessary to its jurisdiction.—Latta v. 
Wiley, Tex., 92S. W. Rep. 433. 

109. LIVERY STABLE KEEPERS—Injury to Horse and 
Baggy.—In an action against the hirer of a horse and 
buggy which was injured because of the alleged negli- 
gence of the defendant in hitching the horse to a picket 
fence in such a manner that the horse was not securely 
fastened, evidence held insufficient to support a verdict 
for plaintiff.—Stewart v. Greene, Ga.,53S E. Rep. 450. 

110. MANDAMUS—Street Railroads.—A city held entitled 
to compe! a street railroad to change the location of its 
tracks preliminary to the improvement of a street by 
mandamus.—People v. Geneva, W., 8. F. &C. L. Traction 
Co., 98 N. Y. Supp. 719. 





111. MASTER AND SERVANT — Assumed Risk.—A press 
feeder held not to have assumed the risk of injury from 
sudden starting of the machine without apparent cause. 
—Byrne v. Boston Woven Hose & Rubber Co., Mass., 7 
N. E. Rep. 696. ; 

112, MASTER AND SERVANT—Assumed Risk.—In an ac- 
tion by a boy of 18 years to recover damages for personal 
injuries while working in a morocco factory, evidence 
held to show that plaintiff had assumed the risk justify- 
ing anorder of nonsuit.—Danisch v. William Amer & 
Co , Pa., 68 Atl. Rep. 416. 

113. MASTER AND SERVANT—Contributory Negligence, 
—The order of a master to his servant and assurance of 
safety are immaterial on the question of the contribu- 
tory negligence of the servant, unless they indaced the 
servant to do the act causing the injury.—Jensen v. Kyer, 
Me., 68 Atl. Rep. 389. é 

114. MASTER AND SERVANT—Contributory Negligence. 
~—Employee of electric light company held not inthe 
exercise of due care in placing his weight on step on pole 
without first ascertaining whether the step was loose.— 
Little v. Hyde Park Electric Light Oo., Mass., 77 N. E. 
Rep. 716. } 

115. MASTER AND SERVANT—Incompetency of Fellow 
Servant.—A libel against a vessel, alleging as the only 
ground of liability the employment of an incompetent 
winchman, cannot be construed to authorize a recovery 
because of an act of negligence on the part of the winch- 
man; his incompetency not being shown.—The Elton, U. 
S8.C.C. of App., Third Circuit, 142 Fed. Rep. 867. 

116. MASTER AND SERVANT—Independent Contractor.— 
City held not relieved because negligence leaving a 
trench open in a sidewalk was that of a plumber who 
was an independent contractor.—Goff v. City of Phila- 
delphia, Pa.,63 Atl. Rep. 431. 

117. MASTER AND SERVANT—Knowledge of Danger.—It 
is reasonably to be expected ofa raiway employee em- 
ployed in and around a frieght yard that he will familiar- 
ize himself with the surroundings, and he cannot be 
heard to claim the contrary.—Price v. Central of Georgia 
Ry. Co., Ga. 53 8. KE. ep. 455. 


118. MASTER AND SERVANT—Res Ipsa Loquitur.—In an 
action for injuries to a servant by the sudden unex- 
plained starting of a printing press, an instruction held 
to properly present the doctrine of res ipsa loquitur.— 
Byrne v. Boston Woven Hose & Rubber Co., Mass., 77 N. 
BE. Rep. 696. 


119. MECHANICS’ LIEN— Account Filed.—A general state- 
ment of the demand of a contractor ,sshowing its nature 
and the amount due after allowing all credits, is a suffi- 
cient compliance with the statute.—O’Niel v. Taylor, W. 
Va., 538. E. Rep. 471. 


120. MONOPOLIES—Contract to Pay Commissions.—The 
charging of a commission in the purchase of live stock 
by a member of a trust under a by-law forbidding the 
members to buy or sell stock without charging such com- 
mission. is a misdemeanor under Laws 1897, p. 481, ch. 265. 
—State v. Wilson, Kan., 84 Pac. Rep. 787. 


121. MONEY RECEIVED—Paymenut by Mistake.—In as- 
sumpsit to recover money alleged to have been paid by 
mistake, the burden of proof is on plaintiff to show the 
mistake and that its retention by defendant{would be in- 
consistent with equity.— Morrison v. Morrison, Me., 63 
Atl. Rep. 392. 


122, MORTGAGES— Deed Intended as Security —A pa- 
per in the usual form ofa warranty deed, but containing 
a clause providing that, should the grantor pay to the 
grantee a stated sum of money by a given date, the in- 
strument “shall be void, otherwise of full force,” is a 
mortgage, and not a deed.—Scott v. Hughes, Ga., 53 S. 
E. Rep. 453. 


123, MUNICIPAL CORPORATIONS—Occupation Tax.—An 
ordinance imposirg a license fee on an occupation, 
adopted under the authority conferred by Const., § 181, 
and Ky. St. 1903, § 3687, held not to levy a tax, within 
Const., § 180.—Shugars v. Hamilton, Ky., 92 8. W. Rep. 
564 
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124. MUNICIPAL CORPORATIONS — Requisites of Com- 
plaint—A complaint for violation of a municipal ordi- 
nance is sufficient if it notifies defendant of the partica- 
lar ordinance which he is charged with violating, and is 
sufficient to bar another prosecution for the same of- 
fense.—City of Mexico v. Hurris, Mo. ,92 8. W. Rep. 505. 

125. MUNICIPAL CORPORATIONS—Right to Operate Pub- 
lic Works.—Where one was injured through the negli- 
gence of the eu. pioyees of a city in operating an electric 
light plant, the contention that the city was not liable 
because the grant of jauthority to maintain the plant 
was given to “a board of trustees of the city,” and not to 
the city, was untenable.—Davoust v. City of Alameda, 
Ual., 84 Pac. Rep. 760. 

126. MUNICIPAL CORPORATIONS—Street Improvements. 
—A contract by a Minnesota city for a street improve- 
ment held not rendered void because of departures from 
the specifications on which the bids were received,where 
such departures were not substantial, or were not forthe 
contractor’s benefit.—City of Mankato v. Barber Asph- 
alt Pav.Co , U.S C C.of App., Eighth Circuit, 142 Fed. 
Rep. 829. 

127. NEGLIGENCE—Electric Light Plant.—The operator 
of an electric light plant held not in position to escape 
liability for negligence on the ground that the one in- 
jured was a trespus.er —DVavoust v. City of Alameda, 
Cal., 54 Pac. Rep. 760. 

128. PARENT AND CHILD—Custody of Child.—To estab- 
lish father’s character unfit to allow him to assume cus- 
tody of children, it ust slow that moral development 
of the chidren and their ordipary comfort are not to be 
expected at his hands.— Fx parte Reynolds, 8. Car., 58 S. 
E. Rep. 490. 

129. PARTITION—Equitable Issues.—In partition, equi- 
table matter might have been alleged by amendment in 
the superior court ufter the case had been transferred, 
though it was not originally with.n the jurisdiction of 
the clerk before whom the proceeding was commenced. 
—Buchanan vy. Harrington, N. Car.,53 8. E. Rep 478. 

120. PARTNERSHIP—Real Estate of Firm.—Partnership 
real estate is regarded in equity as personal property 
and assets of the firm, not only for the payment of debts, 
but also every other purpose properly connected with 
the settlement of the partnership affairs.—Baulichter 
Jute Cordage Uo. v. Mulqueen, U.S C. C., K. D, Pa.,142 
Fed. Rep. 583. 

141. PLEADING—Constitutionality of Statute —A gene- 
ral allegation in a petition thut an actofthe legislature 
is unconstitutional, without specifying wherefore, is tuo 
indefinite to raise any question for determiuation. — 
Moore v. Houston County, Ga., 53 S. E. Rep. 506. 

132. PR:NCIPAL AND AGENT—Authority of Agent.—Proof 
that an agent has authority tu receive payments of rent 
does not show authority to renew a lease.—Noble v. Bur 
ney, Ga., 58 S. E. Rep. 463. 


133. PRINCIPAL AND AGENT—Contracts by Agents.—A. 


corporation held entitled to sue for breach of a contract 
for the sale of cement made on its behalf by its agents, 
though the seller had no knowledge of the agency — 
Noel Const. Co. v. Atlas Portland Cement Co., Md., 63 
Atl. Rep. 384. 

134, PRINCIPAL AND AGENT—W hen Title Passes.— W here 
property is sold, but not selected, from a mass, the title 
does not pass until the purchaser mukes a selection with 
approval of vendor.—Cunard v Pennsylvania R. Co., Pa., 
63 Atl. Rep. 424. ‘ 

135. PRINCIPAL AND SURETY—Effect of Extending Time 
for Payment ot Debts.—A surety on a note held released 
where the extension of the time of its payment is made 
for a definite period, for a valuable consideration, and 
without his consent.—Weaver v. Prebster, Ind.,77N. E. 
Rep. 674. 

136. PROHIBITION—Attachment.—An order continuing 
in force a writ of attachment pending appeal from a 
judgment for defendant in the action in which the at- 
tachment issued is not an accomplished judicial act 
which cannot be restrained by prohibition.—Primm v. 
Superior Court of Shasta County, Cal.,84 Pac. Rep. 786, 





137. PUBLIC LanpDs—Forfeiture.—Statement of land 
commissioner that purchase of public lands was in good 
standing held not to estop the stute to declare a forfeit- 
ure for a prior nonpayment of interest.—Mound Oil Co. 
v. Terrell, Tex ,92S. W. Rep. 451. 

188. RaILROADS—Duty to Signal.—There is no impera- 
tive duty resting on a railroad company running its 
trains over tracks on a public street to continuously give 
danger signals.—Keller v. Philadelphia & R. Ry. Co., Pa., 
63 Atl. Rep. 413. 

189. RAILROADS—Fire Escaping from Esgine.—Rail- 
road company held liable for fire escaping from engine 
in proper condition and catching ou right of way in foul 
and negligent condition. — Williams v. Atlantic Coast 
Line R. Co., N. Car., 53 8. E. Rep. 448. 

140. RAILROADS—Railroad Commissioners.—The board 
of railroad commissioners has no jurisdiction to enter- 
tain an application by a railroxd company to cross its 
track with that of a railway company using only elec- 
tricity as a motive power.—Kansus City,O. B & Electric 
R Co. v. Board of Railroad Comrs., Kan., 84 Pac. Rep. 
755. 

141. RAILROADS—Statutes Respecting Cattle Guards.— 
The purpose of the statute relating to railroads erecung 
cattle guards held to include the protection of the owner 
of land against the escape of cattle —Southwestern Tele 
gruph & Telephone Co. v. Krause, Tex., 92 S. W. Rep. 
431. 

142. RaPE—Indictment.—An indictment for assault with 
intent to rape held sufficient, though it failed to charge 
the manner, means, or mode of the assault.—State v. 
Payne, Mo., 92 S. W. Rep. 461. 

143. REFERENCE—Report of Commissioners.—A com- 
missioner may authorize any person to write his report. 
—O’Niel v. Taylor,W. Va., 58 8. E. Rep. 471. 

144, SALES—Time of Delivery.—Where a contract for 
the sale of goods called fora delivery “immediately,” it 
was complied with by a delivery within a reasonable 
time.—Claus Shear Uo. v. E. Lee Hardware House, N. 
Car., 58 S. E. Rep. 433. 

145, SaLES—Breach of Warranty.—Measure of damages 
fer breach of warranty as to quality or variety of seeds 
sold to plaintff held the difference between the value of 
the crop produced and the crop that woud have been 
produced had there been no breach :—Moody v. Peirano 
Cal., 84 Pac. Rep. 783. 

146. SLAVES — Legitimatizing Cohabitation. — Legiti- 
macy of offspring of slaves held nut affected by one 
abandoning the other after the marriage relation had 
continued so as to be legitimatized by Act March 10, 
1866 (Laws 1866, p. 99,ch. 40).—Nelson v. Hunter, N. Car., 
53 3. E. Rep. 439. 


147, SPECIFIC PERFORMANCE — Contract for Sale of 
Land.—Where a vendor in a contract for the sale of land 
is possessed of an indefeasible title under the statute of 
limitations, equity will enter a decree in his favor speci- 
fically enforcing the contract.—Watkins v. Pfeiffer, Ky., 
92S. W. Rep. 562. 


148 STREET RAILROADS—Puolice Regulations.—A street 
railway franchise held subject to the police power of the 
city to regulate the manner in which the streets of the 
city should be used —People v. Geneva, W. 8S. F. &C. L. 
Traction Co., 98 N. Y. Sapp. 719. 


149. TAXATION—Suit to Set Aside Tax Sale —In a suit 
to set aside a tax sale for irregularities before a deed is 
issued, the burden of proof on the purchaser to show 
substantial compliance with the law is not changed by 
the fact that a deed is recorded pending the suit.—Col- 
umbia Finance & Trust Co, v. Fierbaugh, W. Va., 53 S. E. 
Rep. 416. 


150. WITNESSES—Privileged Communications.—I or- 
der for a communication from a client to his attorney to 
be confidential, and to impose upon the attorney the 
duty of not disclosing the same, it must relate to a mat- 
ter which is in its nature private, and properly the sub- 
ject of confidential disclosure.— In re Elliott, Kan., 84 
Pac. Rep. 750. 











